LOCAL RULES OF COURT
FAMILY DIVISION

Introductory Comment — 2006

The Court of Common Pleas of Butler County has traditionally utilized the services of
masters in a variety of family law cases, most prominently in juvenile and divorce matters. These
rules continue the evolution of that tradition.

Historically, in divorce cases, Butler County has tried two, almost conceptually opposite,
methods for the selection of masters. For many years, any locally based attorney licensed to
practice law was eligible for inclusion on the divorce master list maintained by the prothonotary.
The system worked reasonably well when the local bar consisted of fewer than 60 attorneys, and
the substantive law of divorce had not been materially reformed in 200 years.

Following the adoption of the Pennsylvania Divorce Code in 1980, with the introduction
of new and complex concepts related to equitable distribution of marital property and alimony,
and the virtual elimination of fault divorce which had been the exclusive focus of master’s
proceedings prior to that time, the court quickly realized that the all-inclusive master system
could not continue. With a new and unfamiliar Divorce Code, and little or no appellate guidance
at the time, family law was being reinvented constantly on a local level by countless masters
with differing experience levels and personal viewpoints as to how the new Code should be

“interpreted. Long delays in the completion of master’s proceedings and inconsistent legal
interpretations were typical. Practitioners had little ability to forecast the outcome of a master’s
proceeding and consequent inability to advise clients appropriately. Reform of the system for
appointing masters was generally conceded to be necessary.

Responding to the outcry for consistency and predictability which were paramount
considerations at the time, the court adopted a very restricted standing master system. Individual
attorneys applied for the post of standing master and, if selected, were required to relinquish their
family law practice within the county. The Local Rules provided for compensation of standing
masters at an hourly rate far below what the same individuals could command in their private
practices. In general, the standing master system in divorce cases did achieve the continuity and
consistency of decision making which was its raison d’étre.

Nevertheless, the local legal landscape continues to evolve. Butler County continues to
grow and the demand for judicial time allocated to family law, civil, criminal, Orphans’ Court
and miscellaneous types of cases grows along with the population. The number of cases
assigned to each judge has increased, while pressure to dispose of cases expeditiously has
intensified. At the same time, on a statewide level, we now have a full generation of appellate
case law to guide us to reasonably nuanced interpretations of the Divorce Code.

The court believes that now is an appropriate time to experiment with changes to the
existing standing master system. Based on the relative stability of the Divorce Code, and the
abundance of appellate case law, the court is less concerned than previously with the probability
of inconsistent legal interpretations of similar factual matrices, provided that the court is careful




to limit the masters it appoints to practitioners with whom the court is familiar, and who possess
both substantial family law experience and appropriate judicial temperament. Specifically, the
court envisions appointing masters which the court is aware have particular expertise in the
type(s) of issue(s) presented by the case requiring a master’s appointment. The court also wants
to permit the parties attorneys to mutually nominate a master to hear a particular issue, whom the
court will appoint if the parties nominee meets the court’s masters criteria.

Under these rules, the standing master system for divorces is replaced by a special master
system. The court will still utilize standing masters in Juvenile cases. Standing masters and
custody conciliators will still be prohibited from practicing family law in Butler County.
However, other practitioners will be permitted to practice family law, in spite of their
appointments from time to time as special masters.

Practitioners will also notice some changes to the custody rules. An additional Order is
required at the time of filing directing registration and attendance at the divided families seminar.
The issue of undue delay is addressed in several ways. In an effort to emphasize the importance
of keeping cases from languishing in the evaluation phase of the process, a pre-trial conference
will be scheduled as part of the original conciliation order, if evaluations are ordered. This
emphasizes to all parties the need to comply with the schedule for arranging and completing any
evaluations. Prior to the pre-trial conference, a type of pre-trail statement, with prescribed
disclosures, will now be required. As of the pre-trial conference, such additional pre-trial
disclosure as is mandated by the assigned judge will be discussed and ordered.

As an aid to understanding the new rules, and the court’s perspective concerning the
subject matter of the rules, footnotes have been inserted and comments have been appended at
the end of the complete statement of a rule, when appropriate. This is consistent with Pa.R.C.P.
No. 129(e). An asterisk (*) has been employed to direct the reader’s attention to the inclusion of
a comment related to a particular rule or a particular subsection of a rule.




PROTECTION FROM ABUSE

L1905 Orders

At any time that the Court of Common Pleas of Butler County is participating in any
program to develop a data base for protection from abuse orders, only orders produced by that
system shall be presented to the court for review and signature, if the system is operational. If
the system used to produce orders is temporarily non-operational, orders created outside the
system shall be integrated therein as soon as possible.




SUPPORT
L1910.4 Domestic Relations Fee Schedule
(a) A fee schedule for Domestic Relations administrative costs, the filing of support
complaints, petitions to modify support orders, issuance of bench warrants, petitions for

contempt, and other related fees shall be as established by order of court from time to time.

(b) Except for the filing of an initial support complaint, the fee shall be required to be
paid in advance. All fees shall be collected and administered by Domestic Relations personnel.

1.1910.11 Motions to Continue Support Conferences and Hearings; Use of Masters

(a) & (i)  Support matters scheduled before the court or in the Domestic Relations
section shall be continued only by leave of court, with good cause shown, presented at least 15
days before the actual support conference or hearing.'

' The court will ordinarily consider the mutual written consent of the parties to be

“good cause” for a continuance, regardless of the proximity to the scheduled conference or
hearing date. However, motions for non-consensual postponements shall be filed at least 15 days
before the scheduled Domestic Relations conference or court hearing. Butler County motions
practice is described in Rule 1.208.3(a).




CUSTODY AND VISITATION

L1915.1 Scope. Definitions.

(a) These rules govern all actions for custody, partial custody and visitation,
including original actions, petitions for relocation, petitions to modify orders and petitions for
contempt.

(b) These rules supplement the Pennsylvania Rules of Civil Procedure governing
custody actions, Pa.R.C.P. No. 1915.1 et seq.

() These rules modify Rules L1915.1 - L1915.13 of the Butler County Local Rules
of Court

L1915.3 Commencement of Action. Complaint. Order. Service.

(a)All custody complaints shall be filed with the prothonotary.2 In addition to the
scheduling Order required by Pa.R.C.P. No. 1915.3, there shall be attached by the Conciliator’s
office, an additional Order with the following text:

“All adult parties to this action, who have not yet attended the seminar for divided
families endorsed by the Butler County Family Court, shall within 5 days of receipt of thls
Order register to attend the next available seminar. Contact 724 XXX-XXXX to reglster
Attendance at this seminar is mandatory, unless, within 5 days of receipt of the Order, a
party seeks permission to attend a comparable program in another county, and within 10
days, permission is granted by the custody conciliator.”

(b) In addition to the filing fees assessed by the prothonotary, an administrative fee
for conciliation services shall be assessed by administrative order of court, and shall be
submitted to the prothonotary at the time of the filing of the custody complaint unless otherwise
directed by the court.

() After filing, all complaints or motions for conferences shall be immediately
forwarded to the custody conciliator’s office which shall set the time, date, and place for a

2 The traditional alternative practice of ex parte presentation of custody complaints,
custody modification or custody contempt petitions in motions court is discouraged. The
practice originated because of the need to secure a judge’s signature on the order scheduling a
conciliation conference or hearing. However, experience indicates that the prothonotary and
custody conciliator’s offices can be relied upon to bring the proposed scheduling order to the
court’s attention promptly and efficiently, eliminating the waiting and presentation time of
attorneys at motions court, and thereby reducing the parties expenses. The parties or attorneys
may monitor the progress of their pleadings, within the system, by communications with the
prothonotary and conciliator’s offices.

3 The phone number of the endorsed seminar (which could change from time to time) will
be published by Administrative Order.




custody conference. Said conference shall be held no less than 20, nor more than 40 days from
the filing of the complaint/order or petition/order, unless the normal time interval is shortened or
lengthened by the court, upon good cause shown.

(d) Within 5 days of service of any claim for custody, partial custody, or visitation,
any party to an action who has not previously attended the education seminar for divided
families shall register to attend said seminar. Information concerning the seminar shall be
provided by the prothonotary of the Court of Common Pleas of Butler County, Pennsylvania, to
the filing party. Said party shall be responsible for service of such information on the opposing

party.

() Failure of either party to register for the seminar, prior to the conference,
may subject the noncompliant party to such sanctions as may be appropriate, including an award
of counsel fees.

(2)  Unless otherwise requested by both parties, the parties will be scheduled
for separate education seminar sessions.

(e) Fees and policies pertaining to custody conciliation shall be adopted from time to
time by administrative orders of court. A copy of said policies and fee schedule will be available
at the Domestic Relations office/custody conciliator’s office.

L19154

(a) The complaint/order or petition/order and the order to attend the divided families
seminar, shall be served by the moving party in accordance with the Pennsylvania Rules of Civil
Procedure.

(b) Proof of service of the complaint/order or the petition/order, and the Order to

attend the divided parents seminar, shall be filed with the prothonotary prior to the custody
conference.

1L1915.4-1 Continuances of Conciliation Conferences or Custody Hearings

% This rule is renumbered and changed. The previous Rule limited a party’s right to
request a separate seminar to cases in which abuse had been found or was alleged. The
committee felt that many family situations not rising to the level of abuse might warrant a party
seeking separate seminar registration. The goal is to promote and facilitate seminar attendance.
Separate registrations cannot justifiably deter attendance; simultaneous registration might, even
in non-abuse cases. The Court is advised that the practice of the current seminar provider is to
schedule attendance of opposing parties on different dates. The Court endorses that practice.




Custody matters scheduled before the court, or in the custody conciliators office shall be
continued only by leave of court, with good cause shown. For such a request to be considered,
the motion shall be filed with the court in accordance with local civil motions practice/procedure.

Comment: Butler County motions practice is described in Rule L208.3(a).
L1915.5 Jurisdiction, Venue, Standing, and Relocation Issues.

(a) The court may direct that issues pertaining to jurisdiction, venue, standing, and
relocation be referred to custody conciliation.

(b)  Alternatively, the court may schedule a hearing before the court for disposition of
the jurisdictional, venue, standing or relocation issue, or the court may take such other action as
may be prescribed by statute, compact or treaty.

Comment: The court will always dispose of interstate or international jurisdictional issues,
outside the conciliation process. In such cases the court may defer to a foreign court the right to
conduct a fact-finding hearing related to the jurisdictional issue.

L.1915.7 Custody Conciliation Conference Consents and Recommendations.

(a) All parties named in an action for custody shall be present at the custody
conciliation conference unless excused by the custody conciliator. Failure of a party to appear at
the conference may result in the entry of a custody or visitation order by the court on the
recommendation of the conciliator in the absence of that party. Unless ordered by the court for
good cause shown, children shall not be brought to the conciliation and shall not be heard on the
issues by the conciliator.’

(b) To facilitate the conciliation process and to encourage frank, open and meaningful
exchanges between the parties and their respective counsel, statements made by the parties or

> The previous Rule required children nine or older to attend the conference. The
children were not usually part of the mainstream conciliation process. Participation was
marginal and infrequent. School was missed. Only when both parties agreed to be bound by a
child’s stated preference did children’s participation become meaningful. Bringing children to
court, even the conciliator’s office, invited parties to lobby the children for support at the
expense of the other parent, often before the parents have attended the educational seminar
which discourages such conduct. Lobbying also suggests to the children that their views may be
more dispositive of the ultimate custody determination than is in fact the case, and does little to
promote agreements or the orderly process of advancing those cases which are not resolved by
agreement. On balance, under the new Rule, the court has chosen to excuse children from most
conferences. If a party feels strongly that his/her child(ren) should attend, he/she may present a
motion setting forth the basis of that belief and requesting an order for attendance.




their attorneys at the conference shall not be admissible as evidence at a later custody hearing.
The custody conciliator shall not be a witness for or against any party.

(c) The court-appointed custody conciliator shall encourage consent agreements on
the custody issues pending between/among the parties. If agreements are reached, they shall be
reduced to writing and submitted to the court for adoption as an order. The parties will also be
encouraged to equitably divide the custody administrative fee.

(d) If no consent agreement is reached, the conciliator shall file a report with the
court within five days of the conference which may contain the following:

(1)  recommendations that custody investigations, such as physical or mental
evaluations, home studies, drug and alcohol evaluations, counseling, education seminars to be
undertaken, and appointment of a guardian at litem, as well as equitable division of the fees for
same. In order to insure that all studies and evaluations ordered, expert testimony supplied, and
seminar attendance occur without delay, the Order directing such activities shall provide that
each parties share of the relevant fees be paid as allocated in the Order, subject to reallocation at
a later stage of the case as provided in Rule L1915.4(c). Evaluations shall proceed without the
participation of a party who fails to timely pay his/her share of the evaluator’s fee. A non-paying
or non-participating party shall also be subject to the contempt powers of the court;

(2) conciliator’s review of jurisdiction, venue, standing and relocation issues;
(3)  progress, if any, on issues before the conciliator, as well as any
recommendations for temporary custody/visitation orders, including the need for an expedited

hearing in emergency cases.

4) recommendations concerning an equitable division of the custody
administrative fee among the parties.

(5) recommendations that a case be diverted to counseling.
(6) scheduling of pre-trial conferences, or requesting trial dates.

(e) As part of the order resulting from the initial conciliation conference, custody
cases will ordinarily® be scheduled for a pre-trial within 120 days after service of the initial

¢ Delays may occur for various reasons, most commonly the untimely submission of
court ordered custody evaluations. Custody evaluation reports are delayed for many reasons,
some of which include deliberate delay in scheduling or postponing meetings with the evaluator
or delay in the payment needed to secure release of the report, by a party perceiving him/herself
to benefit from the status quo. Other reasons for delay are wholly innocent and beyond the
control of either party, such as the press of other duties upon the custody evaluator. The court
firmly believes that delay in resolving custody cases perpetuates stress on the parties and
children involved, is harmful, and is to be eliminated. Consequently, the parties are charged with
the knowledge that a finding of deliberate and unexcused conduct by him or her, which




pleading, in those cases when evaluations are ordered by which time the evaluations are expected
to be completed and available. The initial conciliation order shall also provide that the costs of
any evaluations, home studies or tests, including the cost of in-court testimony needed to
authenticate and explain expert reports of the results thereof, shall be shared by the parties,
initially as allocated by the court in the post-conciliation order, but subject to reallocation as part
of the pre-trial conference order and the final order in the case as the equities in the case may
dictate. In cases where no agreement is reached, and no evaluations are ordered, and the case is
not diverted to counseling on the Conciliator’s recommendation, either party may request a
Pretrial Conference within 30 days. See Rule L 1915.10, infra.

® At the request of either party, the report under subsection (c) shall be filed with
the court before the judge assigned to that case and presented at his/her motion court. The
parties and/or the attorneys shall be informed at the conclusion of the conference of the date of
the applicable motion court session.

(2) Upon receipt of evaluation reports, the conciliator’s office will make the same
available to counsel of record, or pro se litigants where applic:able.7

L.1915.10. Request for Custody Pretrial Conference. Pretrial Conference. Decision

(a) A party may request a Custody Pretrial Conference anytime within 30 days after
service of a Custody Order issued as a result of a Conciliation Conference, in cases where a
comprehensive agreement is not reached at the Conference. The moving party shall deliver the
Request to the chambers of the assigned judge for the scheduling of a Pretrial Conference. Said
request shall be serverd on the opposing party, or counsel, if represented.® The assigned Judge
will transmit the completed Pretrial Scheduling Order to the Prothonotary for filing and service.’

(b) The Request for Custody Pretrial Conference and Scheduling Order shall be
substantially as follows:

significantly delays the trial of the case may adversely affect that party’s position in the
litigation, because dilatory conduct is itself harmful to the children.

7 The mandatory second conciliation contemplated in the prior rules is abandoned in
favor of more judicial involvement in the form of a pre-trial conference. The pre-trial judge will
determine if a second conciliation is likely to be helpful in resolving the case, in which case
he/she may direct one, or if the matter should proceed to trial.

¥ The requirement of service is a matter of courtesy. The “Request” contemplated by the
rule is in the nature of a Praecipe, requesting a ministerial act. The Court will not entertain
argument as to the propriety of a scheduling order. If an opposing party believes that a Pretrial
Conference is not appropriate, that party may present a motion to vacate the scheduling order, at
which time the issue may be argued.

® Pursuant to Rule 1915.7(e) when Custody Evaluations save been ordered, a Pretrial
Conference is automatically scheduled and a Request need not be filed.




Caption

REOUEST FOR CUSTODY PRETRIAL CONFERENCE
I , hereby request a pretrial conference before the Court of Common Pleas. This
Request is being filed within 30 days of the date of Service of the Custody Order.

The issues to be considered are:
Relocation
Time/Length/Number of Visits
Primary Residence
Other:
VERIFICATION
I verify that the statements made in this request are true and correct. I understand that

false statements herein are made subject to the penalties of 18 Pa.C.S.A. §4904 relating to
unsworn falsifications to authorities.

Date Signature of Petitioner or
Petitioner's Counsel
Printed Name
Address
Telephone Number
Caption
SCHEDULING ORDER*

The above named parties and trial counsel are hereby ordered to appear in person on
,20 at .m. before the Honorable , in Courtroom in the Butler
County Government Center, for a Pretrial Conference. Counsel or the parties, if unrepresented,
shall file a Pretrial Narrative at least seven days prior to the Pretrial Conference. The parties are
required to attend the Pretrial Conference pursuant to Butler County L 1915.10 (d).

Seven days prior to the Pretrial Conference, each party or counsel shall file and submit a
Pretrial Narrative to the chambers of the assigned judge. Copies shall be served on all parties. If
no Pretrial Narrative is filed, the offending party may be fined or otherwise sanctioned by the
Court. The Pretrial Narrative shall include:

(1) Names and addresses of all witnesses, including experts;




(2) Summary of each witness's anticipated testimony;
(3) Copies of all exhibits;

(4) Proposed custody arrangement,

(5) Requested stipulation of facts.

BY THE COURT:

Date: J.

(c) All parties and trial counsel shall be present at the Pretrial Conference unless
otherwise provided by Order of Court. Failure of a party to appear at the Pretrial Conference may
result in the entry of a custody/visitation order by the Court.

(d) Any agreement reached at the Pretrial Conference shall be reduced to writing and
entered as an order of Court.

Comment: The language of the Scheduling Order will also be found as part of the Order
following conciliations which result in evaluations.

L1915.12 Enforcement. Contempt.

(a) The custody conciliator may attempt to enforce existing custody/visitation orders
upon receiving informal written objection from a party or attorney of record that said order is
being misinterpreted or willfully disobeyed. Such objection shall be served upon the opposing
party or attorney of record by the complaining party.

(b) Upon the filing of any motion or petition alleging violation of a custody, partial
custody or visitation order, and seeking enforcement of the order, whether or not sanctions are
requested, the court shall direct the parties to appear before the court for a 15 minute conference
to conciliate the disagreement.*

(c) If the enforcement request is not disposed of at the initial judicial conciliation, the
court shall direct appropriate additional proceedings, which may include a full conciliation with
the conciliator, a direction to participate in counseling, temporary orders relative to interpretation
of the existing order pending further conciliation or trial, scheduling of a trial date, or such
additional matters as justice may require.

(d) Actions referred to the conciliator shall be subject to the administrative fees and
conciliation procedures set forth in these Rules.

(e) If no agreement is reached at the scheduled enforcement conciliation conference,
a conciliator’s report shall be filed and the matter shall be scheduled before the court for hearing.

Comment: Subsection (b) of this rule is new. Experience has shown that numerous
disagreements concerning the interpretation of the language of custody orders are amenable to




simple clarification by the trial court, at a brief conciliation conference, without subjecting the
court system to the burden of a full conciliation or trial, and without subjecting the parties to the
expense and delays which were inherent under the previous system which required each case to
be initially heard at the conciliator’s office, before judicial intervention of any kind would be
considered.

Subsections (c), (d), and () of the former Rule have been re-lettered and altered where
appropriate to conform to the changed approach of attempting to conciliate all enforcement
matters at the trial court level. For example, language in former subsection (c) suggesting that
the conciliator might recommend that the court dispose of the contempt petition at motions court,
by oral argument, no longer makes sense, in light of the fact that the court will have already
heard the parties positions at an initial judicial conciliation, and the conciliator’s office will have
failed to bring the parties together at a second, full conciliation. In such cases, in which the
parties have already been given two opportunities to argue their positions, it is obvious that only
a hearing will resolve the matter.

L1915.13 Special Relief

(a) All petitions and motions for special relief may be referred to the custody
conciliator, pursuant to these Rules, at the discretion of the court.

(b) Alternatively, the court may schedule a hearing to determine the appropriateness
of such request for special relief. If a hearing is granted, the court may continue a scheduled
custody conference until the court has rendered a decision on the request for special relief.

(c) If, in an emergency, the court grants ex parte special relief, the court shall conduct
a hearing within ten days, to address the merits of the petition for special relief. The court may
continue the hearing, if requested by the non-moving party, for a reasonable time to allow that
party to seek counsel and/or prepare a defense to the petition.




DIVORCE
Introductory Comment — 2006

The court, counsel and litigants have all expressed continuing concern with the expense
and delay involved in finalizing divorce cases. These rules attempt to address both issues.

Expense. Often under prior practice, the trial court did not become involved with the
substantive issues in a case until conducting a de novo review of a master's recommendation,
after a full hearing had already occurred. Extensive master’s fees and court reporting costs were
incurred, sometimes unnecessarily. These rules address the problem by mandating a conciliation
by the court, after discovery is closed and before a master is appointed. It is contemplated that
some cases which would otherwise be tried will be resolved through the conciliation process.
Other cases, which do not settle at the conciliation, will nevertheless be simplified by settlement
of some issues, stipulations arrived at through the conciliation process, and clarification of the
parties positions through full disclosure, which is the sine qua non of successful conciliation.

Delay. At the outset, it may be observed that delay is not always a bad thing.
Reconciliations do occur. And even when they do not, the cooling of the parties emotions across
time may permit a more focused and constructive approach to necessary litigation. It is also true
that the divorce law as currently constituted provides incentives for (or at least permits) delay in
fully consummating divorce cases under certain factual scenarios. To take one example, a
dependent spouse might want to take full advantage of the two year waiting period under
§3301(d) before allowing a divorce to be finalized. It must be assumed that these incentives and
opportunities for delay are well understood and intended as policy by the legislature. This court
does not make policy. Consequently, these rules do not address policy driven/permitted delays.

However, there are other types of delays which can be addressed by the court in a variety
of ways. These include the enforcement of existing temporal mileposts, such as the requirement
of Pa.R.C.P. No. 1920.33(a) that each party file an inventory within 90 days after the filing of a
claim for distribution of property, or the requirements of Pa.R.C.P. No. 4006(a)(2) and Pa.R.C.P.
No. 4009.12(a) that interrogatories be answered or documents produced within 30 days. Itis the
responsibility of the parties to observe the time frames established by the rules, or secure written
reasonable extensions. The court recognizes that many deadlines imposed by rule may be
viewed as arbitrary. What is the difference between providing answers to interrogatories in 35
days instead of 30? In most instances, none. However, the processes of disclosure and
discovery which the rules abet are central to the problem of delay. Delay is reduced, and
settlements occur, when all appropriate information and documents have been exchanged, and
not before. The court’s goal is to promote settlements and process cases with a minimum of
delay. Therefore, it is the policy of the court, as well as its duty, to insure compliance with the
intent of the rules, and when necessary, impose sanctions.

From the standpoint of local rule making the court believes that the three keys to
promoting settlements by minimizing delay are: (1) terminating discovery in a reasonable and
orderly fashion, (2) insisting on full compliance with the intent of Pa.R.C.P. No. 1920.33 (b)




which requires the filing and prescribes the content of pre-trial statements, and (3) timely judicial
conciliation.

Too often, cases languish for years before discovery is undertaken because it is apparent
that one party will not consent to the divorce within the two-year period afforded by the
legislature. It does seem reasonable, however, to afford the moving party an opportunity to
complete the case within a reasonable time after the two-year period has elapsed, especially in
view of the current legislative emphasis on non-bifurcated divorce. Therefore, these rules
provide for the establishment of a cut off date for discovery, on application of a party, when both
parties have conceded that the marriage is irretrievably broken, or when an affidavit has been
filed that the parties have lived separate and apart within the meaning of the divorce code for at
least 18 months. This does not imply that the parties will be unable to update asset values
reasonably proximate to trial.

Too often, cases fail to settle because the parties pre-trial statements are incomplete or
misleading. The court believes that the primary function of the pre-trial statement is to reduce
surprise at trial, both as to the claims and contentions of the parties, the witnesses, and the
documentary evidence each will present. The court expressly disapproves such practices as: (1)
referring to but failing to attach expert reports; (2) attaching previously filed inventories already
of record; (3) failing to expressly assert all claims a party intends to pursue at trial, some of
which, such as real estate rental claims, or reduction of equity claims in consideration of
projected sales expenses or taxes, may not be directly referred to in the Inventory or discovery
materials; (4) making general references to “other witnesses identified” or “other documents
furnished during discovery.” Some attorneys set forth in the pre-trial statement a summary of
their client’s perspective relative to salient equitable distribution or alimony factors. While not
contemplated by Pa.R.C.P. No. 1920.33 (b) such statements may be helpful to the master or
court as a trial outline and are therefore acceptable. In its review of evidentiary objections, the
court will be vigilant to protect the parties from unfair surprise created by noncompliant pre-trial
statements.

Too often, cases fail to settle because the parties are unaware of (or labor in disbelief
about) how certain factors are likely to influence the overall outcome of the trial, from the trial
court’s perspective. Examples might include the impact of marital misconduct, future prospects
for inheritance by a party, directly or in trust, how to quantify goodwill in connection with
business valuations of sole proprietorships or other entities, and so on. The court believes that
disclosure of these issues through the discovery process and the filing of pre-trial statements,
followed by frank discussion of the issues at a judicial conciliation attended by the parties, may
result in many cases being settled which in the past would have been tried before the master,
simply because the parties did not have access to the court’s perspective on the most complex
issues.

After consideration of the procedure followed in several other counties, some of which
prescribe the use of additional forms not contemplated by the statewide rules, the court has
elected, at this time, not to prescribe special forms. For example, some counties provide a form
checklist of documents to be introduced at trial, requiring the opposing party to either consent or
oppose to both authenticity and admissibility of each document. However, if the same
documents are disclosed as part of a parties pre-trial statement, and the authenticity or




admissibility of any document is questioned, those issues will be addressed at the pre-trial
judicial conciliation and, as appropriate, ruled upon or preserved for trial. All that is needed is a
sentence in the pre-trial order indicating that it is the responsibility of each party to identify all
documents in the opposing parties pre-trial statement to which there will be some objection at
trial. Alternatively, a party may obtain admissions as to authenticity during discovery.

Finally, the court recognizes that not all cases are susceptible of successful conciliation,
in terms of a total settlement. Even so, many issues may be capable of resolution, permitting the
master’s proceedings to be less expensive and time-consuming. For those cases requiring the
services of a master, every effort has been made to streamline the process and reduce costs,
particularly court reporting expenses.

L1920.33(b) Pre-trial Procedures

(a) Either party may file an affidavit with the court alleging that the parties have lived
separate and apart within the meaning of the Domestic Relations Code for a continuous period of
18 months prior to the filing of the affidavit. Upon either the filing of said affidavit, or the
expiration of 18 months since the filing of a divorce complaint being acted upon in this County,
or upon the filing by both parties of affidavits conceding that the marriage is irretrievably
broken, either party may a present a motion to establish a deadline for the initiation and/or
completion of pre-trial discovery. Upon consideration of the motion, and the arguments of
counsel, the court shall establish a pre-trial discovery order, with appropriate deadlines.*

(b) After discovery is closed, the court shall conduct a pre-trial conciliation
conference, which may be scheduled as part of the discovery order described in subparagraph
(a). Ten (10) business days before the pre-trial conference, each party shall file with the
Prothonotary, and serve upon opposing counsel, a pre-trial statement which complies in all
material respects with the requirements of Pa.R.C.P. No. 1920.33(b).* At the pre-trial
conference, each party shall notify the other party and the court of any exhibits attached to the
opposing parties pre-trial statement to which there is an objection as to admissibility. The court
may rule on the objections presented, or may allow the issue to be addressed by the master. The
court shall enter an order following the pre-trial conference setting forth any rulings by the court,
stipulations or agreements of the parties, or other directions or information which will be helpful
to the master, if the case is not settled.

(© If a party fails to comply with any requirement of this rule, the court, upon motion
of a party or on its own motion, may make an appropriate order under any available rule or
statute governing sanctions.

Comment: In general, the court’s objective in setting the discovery schedule will be to have
the case ready for trial (including the completion of the pre-trial conference) at the end of a two-
year separation.




Comment: Practitioners must read the Introductory Comment, above, for the court’s views
on the purpose and acceptable content of pre-trial statements.

L1920.51(a) Masters Proceedings

(1 The court may appoint a master to receive evidence, make findings of fact, and
recommend to the court a disposition of all issues referred to the master. Masters may be
appointed, in the court’s discretion, in cases of divorce, equitable distribution, alimony, claims
for counsel fees, expert fees, other litigation expenses, special relief for exclusive possession,
and in any other type of matter authorized by law or rule of court. The issues to be determined
by the master will be framed by the court’s pre-trial order; accordingly, except with leave of
court, there will not be a pre-trial conference before the master.

2 The court may appoint as a master any attorney licensed to practice law in the
Commonwealth of Pennsylvania, having 10 years experience as a lawyer, including significant
trial experience, or who has 10 years combined experience as a lawyer with trial experience and
as a judge, district justice, master or as a comparable judicial officer, and who possesses, in the
court’s opinion, appropriate knowledge of the legal subjects at issue, and an appropriate judicial
temperament. A master appointed by the Court pursuant to this rule is not precluded from
practicing family law in Butler County.

3) Masters shall be compensated by the parties to the litigation based on a fee
schedule published by the court from time to time by general administrative order. If, pursuant
to Pa..R.C.P. No. 1920.51(a) (3), a party moves for appointment of a master, the moving party
shall deposit a sum with the prothonotary to cover the master’s initial fee. The amount of deposit
shall be set from time to time by general administrative order. Pursuant to Pa.R.C.P. No.
1920.51(a)(2)(I), the master may direct the parties to deposit further amounts with the
Prothonotary.

(4) A party filing a motion to compel discovery, a motion for sanctions, a motion to
limit discovery or for a protective order, a motion in limine, or a motion to stay the master’s
hearing must address such application to the court. Other applications, by mutual consent, may
be presented to the master; however, absent mutual consent all other applications shall be
presented to the court.

(5) Once a master is appointed, any document subsequently filed with the court shall
be served upon the master by the filing party. In addition, the prothonotary shall serve the
master with copies of any orders issued.'

Comment:  The current rule contemplates liberal use of masters, but only after the discovery
process is concluded and judicial conciliation has failed to bring about a settlement. The
master’s focus will be on trying the case, not resolving discovery issues or providing conciliation
services. Significantly, there is included for the first time within the local rules, express authority
to utilize masters in certain special relief situations, such as applications for exclusive possession

10" «Any document” is an all-inclusive term.




of the residence. Consistent with the concept of statewide practice, geographical limitations on
the appointment of masters is eliminated. The court’s focus in selecting masters will be to find
practitioners with significant relevant knowledge and experience, as well as appropriate judicial
temperament, to assist the court in managing its caseload. The parties may suggest to the court a
mutually agreeable individual to serve as master. If the court agrees that the parties nominee
meets the court’s criteria for appointment, the court currently anticipates that it will typically
accede to the parties recommendation. The parties may make private arrangements for
compensation of a master in an amount or on terms different from those described in the general
administrative order establishing said fees; however, such special arrangements will not be
enforced by the court above and beyond the master’s fees described in the administrative order,
unless a stipulation bearing the signatures of both parties and all counsel to the litigation is filed
of record.

L1920.55-1

Unless the court orders otherwise, all divorce proceeding shall be referred to a master in
accordance with Pa.R.C.P. No. 1920.55-2 except that the stenographic record which is (still) to
be filed along with the master’s report shall not be transcribed, unless exceptions to the Master’s
Report and Recommendation are filed. In such event, the party filing the exceptions shall
simultaneously direct the court reporter to transcribe all those portions of the record which the
excepting party in good faith believes are required for the proper disposition of the exceptions.
Such direction shall be in writing, with a copy filed with the exceptions and served on the
opposing party . The non-excepting party shall within 10 days make designation to the court
reporter of any additional parts of the record which he/she in good faith believes are necessary to
the proper disposition of the issue, in writing, with copies to the and the opposing party. Each
party shall make timely arrangements for payment of the court reporter’s transcription fees for
those portions of the record designated for transcription by him/her, subject to reallocation of
transcription fees by the court.*

In appropriate circumstances, either party or the master may request that the court order
the case to proceed under Pa.R.C.P. No. 1920.55-3.11

Comment: The manifest purpose of the rule is to reduce the cost of master’s proceeding by
avoiding costly transcription fees when it is possible to do so. When cross-exceptions are filed,
each party will be deemed to be the excepting party with respect to his/her exceptions, for
purposes of this rule. The court will only consider the exhibits introduced at the master’s hearing
and the transcribed portions of the testimony in disposing of the exceptions. Therefore, it 1s
incumbent on the parties to correctly specify those portions of the record which are pertinent to

1 The intent of this portion of the rule is to permit, by court approval, Pa.R.C.P. No.

1920.55-3 proceeding in cases with limited assets, in forma pauperis litigants, or other
circumstances which merit consideration for streamlined proceedings without a record. In
addition, the language of the rule does permit the court to hear those rare, novel or inordinately
complex cases which the court should hear itself, in the interest of judicial economy.




the disposition of the issues on exceptions. Parties contemplating an appeal to Superior Court

may want to have the entire record transcribed, particularly when the exceptions involve general

issues such as failure to properly assess or weigh the various equitable distribution criteria.

However, even in those cases, arguments not asserted in the trial court are waived on appeal.

Indeed, the Rules of Appellate Procedure only require the parties to reproduce those parts of the

record applicable to the issues on appeal. We therefore conclude that the new procedure

described in this rule, for partial transcription of the record, within the control of the parties, will

adequately provide for proper appellate review. The possibility of reallocation of transcription

fees, along with other available remedies, will enable the court to enforce the requirement that |
“good faith” accompany the designation of which portions of the record need to be transcribed

for “the proper disposition of the issue.”




